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SUBJECT: Hearing, discussion, and possible action on Case No. AX15-003 (Barry
and Lori Nudelman), an appeal of the Board of Adjustment's decision to
deny Variance Case No. VA15-004, which requested a reduction of the
required front yard setback from 20 feet to 3 feet (inclusive of the roof
overhang if approved) to allow for the construction of a covered entry way
on the existing house at 557 Dale Drive in the Incline Village/Crystal Bay
area. The Board of County Commissioners may take action to confirm the
Board of Adjustment's denial; reverse the Board of Adjustment's denial
and issue the Variance; or modify the Variance's Conditions and issue the
Variance. (Commission District 1).

SUMMARY

Confirmation, reversal, modification, or remand of the Board of Adjustment’s denial of
Variance Case No. VA15-004, requesting to reduce the required front yard setback from
20 feet to 3 feet to allow for the construction of a new covered entry way on the existing
house.

Washoe County Strategic Objective supported by this item: Safe, secure, and healthy
communities.

PREVIOUS ACTION

August 6, 2015, Board of Adjustment. After conducting a public hearing, taking public
testimony and discussing the proposed variance, the Board of Adjustment denied
variance VA15-004. The vote was unanimous.

July 27, 2015, Incline Village/Crystal Bay Citizen Advisory Board (CAB). The CAB
discussed the requested variance at its regularly scheduled meeting. The CAB voted
unanimously to recommend approval of the request.

BACKGROUND

The Nudelmans own a home at 557 Dale Drive. Washoe County Assessor’s record
indicates that the residence was built in 1968. When constructed the residence was built
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approximately eleven feet from the front property line. In 1984 a garage was added, and
was located twelve feet from the front property line.

Prior to 1990, setback standards were not well regulated in Incline Village and Crystal
Bay. There are many instances of homes built in the setbacks. The result was that when a
property owner requested an as-built survey and an error was discovered, the property
owner requested a variance to clear the title of the property. This resulted in numerous
variance cases being approved by the Board of Adjustment. To alleviate this problem,
the County did two things; first the Building Department started requiring a letter from a
surveyor affirming that footings conform to the approved plans; and second, a Tahoe
Modifier was created as part of the Development Code that made structures located in a
setback, built prior to 1990, legal and conforming as long as no further intrusion into the
setback were proposed. Making these structures legally conforming not only cleared the
title, it also allows a property to be remodeled and enlarged as long as the building foot
print in the setback was not increased.

In 1995, a building permit was issued for 557 Dale Drive, for “Interior remodel 2 floor
levels, new entry/utility + reroof”*. The new entry and storage area was achieved by
enclosing the existing covered front porch. Since the front porch was part of the house
built in 1968, enclosing the porch to create the new front entry and storage area did not
involve a further intrusion into the setback, so a variance was not required.

VARIANCE STANDARDS

The purpose of a variance is to provide a means of altering the requirements in specific
instances where the strict application of those requirements would deprive a property of
privileges enjoyed by other properties with the identical regulatory zone because of
special features or constraints unique to the property involved; and to provide for a
procedure whereby such alterations might be permitted by further restricting or
conditioning the project so as to mitigate or eliminate possible adverse impacts.

NRS 278.300 (1) (c) limits the power of the Board of Adjustment to grant variances only
under the following circumstances:

Where by reason of exceptional narrowness, shallowness, or shape of a
specific piece of property at the time of the enactment of the regulation, or
by reason of exceptional topographic conditions or other extraordinary and
exceptional situation or condition of the piece of property, the strict
application of any regulation enacted under NRS 278.010 to 278.630,
inclusive, would result in peculiar and exceptional practical difficulties to,
or exceptional and undue hardships upon, the owner of the property, the
Board of Adjustment has the power to authorize a variance from that strict
application so as to relieve the difficulties or hardship, if the relief may be
granted without substantial detriment to the public good, without
substantial impairment of affected natural resources and without
substantially impairing the intent and purpose of any ordinance or
resolution.

! Description from Building Permit 95-4771
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The statute is jurisdictional in that if the circumstances are not as described above, the
Board does not have the power to grant a variance from the strict application of a
regulation. Along that line, under Washoe County Code Section 110.804.25, the Board
must make five findings which are discussed below.

If the Board of Adjustment grants an approval of the Variance, that approval may be
subject to Conditions of Approval. Conditions of Approval are requirements that need to
be completed during different stages of the proposed project. Those stages are typically:

* Prior to permit issuance (i.e., a grading permit, a building permit, etc.).
* Prior to obtaining a final inspection and/or a certificate of occupancy on a structure.
* Prior to the issuance of a business license or other permits/licenses.

» Some Conditions of Approval are referred to as “Operational Conditions.” These
conditions must be continually complied with for the life of the business or project.

Since a recommendation of denial has been made, there are no Conditions of Approval
attached. Should the Board make all five findings and approve the requested variance,
staff will provide Conditions of Approval at the public hearing.

VARIANCE REQUEST

The Nudelmans (homeowners) purchased the home located at 557 Dale Drive in 2014.
They have requested a variance to 1) to further reduce the front yard setback from the
existing 11 feet to 6 feet from the front property line (measured from the foot of the
proposed structure), and 2) to vary the allowable roof overhang into an approved setback
from two feet to three feet. The roof overhang would be located three feet from the front
property line.

Staff analyzed the proposed variance and found that while a new front entry may enhance
the home, there are no special circumstances related to the property that created an undue
hardship. The lot does have a steep slope, but the front yard setback was already reduced
by default when the house was built eleven feet from the front property line. The slope
from the road to the house was resolved by a driveway and entry way deck that creates a
reasonably level entrance to the house.

The applicant’s consultant gave a presentation on the history of the home, stating that
there was a 30 foot recorded setback and the County allowed the house to be located in
the setback because the slope of the lot created a hardship. The consultant went on to
state that because the County permitted the house and garage in the front yard setback,
the County recognized that there is a hardship of the land, so this variance should be
approved because of the steep slope.

The homeowner’s legal counsel (Mr. Angres) opined about the approval of a home “last
year on Dale Drive” stating it was approved for a zero setback. The case he was referring
to was for 547 Dale Drive (VA13-004), and a variance was approve for an eight foot
setback for the residence and to increasing the roof overhang to three feet. The approval
resulted in the roof overhand being 5-1/2 feet from the property line and 24 feet from the
edge of the street. If granted the Nudelman’s variance would result in the roof overhang
being 3 feet from the property line and approximately 12 feet from the edge of the street.
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Staff does not support Mr. Angres’s comparison of 557 Dale Drive request to what was
approved for 547 Dale Drive. The different circumstances between the two cases
illustrate that staff’s recommendations are based upon an impartial evaluation of the
unique or extraordinary situation or condition of each individual parcel.

In addition to reviewing the board of adjustment’s substantive decision to deny the
requested variance on the basis of the variance standards set forth above, the Nudelmans
have also asserted another challenge to the proceedings below. In the appellants’
application they summarize the basis for their appeal as being a violation of due process.
There are specific standards applicable to a claim of a due process violation that should
be considered in dealing with this challenge.

Due process is a term of art in legal parlance. There are essentially two steps to the
general analysis. The first step focuses on whether there has even been a deprivation of a
constitutionally protected property interest. Cleveland Bd. of Education v. Loudermill,
470 U.S. 532, 538 (1985). If so, the second step then focuses on whether, in essence, the
proceedings being challenged allowed for notice and an opportunity to be heard “at a
meaningful time and in a meaningful manner.” Matthews v. Eldridge, 424 U.S. 319, 333
(1976).

Step one: due process does not apply in a vacuum; before a litigant can assert a due
process challenge, he or she must first demonstrate that a constitutionally protected right
has been deprived.  This could be a property right and is defined by the applicable law
creating or defining the right. However, the “procedural component of the Due Process
Clause does not protect everything that might be described as a ‘benefit’: ‘“To have a
property interest in a benefit, a person clearly must have more than an abstract need or
desire’ and ‘more than a unilateral expectation of it. He must, instead, have a legitimate
claim of entitlement to it.”” Town of Castle Rock, Colorado v. Gonzales, 545 U.S. 748,
756 (2005) (internal citations omitted). And case law has recognized that “a benefit is
not a protected entitlement if government officials may grant or deny it in their
discretion.” Id.

The “right” allegedly denied here consists of a variance to enable the appellants to further
encroach the front yard setback on their property. This possibility is created by statute
(see NRS 278.300 et. seq.) and is further implemented by the Development Code. But
the appellants must demonstrate more than an abstract need or desire for the variance and
more than a unilateral expectation of a variance. They must demonstrate entitlement to
the variance. And as noted case law has recognized that a benefit is not an entitlement if
the government may grant or deny it in their discretion. Variances are discretionary and
may be granted or denied based on the circumstances of a particular case and the findings
applicable in NRS and the Development Code.

Step two: if there were a deprivation of a constitutionally protected property “right,” the
next inquiry would be whether there was notice and an opportunity to be heard in a
meaningful manner. In the proceedings below, the appellants were given an opportunity
for a full hearing at which they presented their case to the Board of Adjustment. They
had advance notice of the hearing and made no claim below that they did not have
adequate time to prepare. At the hearing, they submitted any materials they desired to
present to be considered in addition to their application. Furthermore, they were
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represented by a technical expert (Wayne Ford) and legal counsel of their own choosing
(Robert Angres). Together, they participated in extensive discussions of the various
issues before the Board of Adjustment that pertained to their application. Ultimately,
however, they were not successful in obtaining the variance they sought. But disagreeing
with the outcome does not equate with a violation of due process. And before a violation
of due process can be found, this Board must first analyze whether the procedures that
were made available to the appellants gave them adequate notice and an opportunity to be
heard.

To summarize, in analyzing the appellants’ claim that their due process rights were
violated, this Board should regard these legal parameters and decide (1) if this variance is
a “right” for purposes of due process analysis and, if so, (2) whether the decision to deny
the variance was made after giving the appellants notice and an adequate opportunity to
be heard. Unless both prongs of this test favor the appellants, there is no due process
violation.

Even if there is no due process violation, that does not end the inquiry. The Board still
must decide whether the Board of Adjustment correctly or incorrectly applied the
variance standards in this case based on the evidence in the record.

FISCAL IMPACT
None
RECOMMENDATION

It is recommended that the Board of County Commissioners confirm the Board of
Adjustment’s decision to deny Variance Case No. VA15-004.

MOTION

Should the Board agree with the Board of Adjustment’s motion to deny Variance VA15-
004, staff offers the following motion:

“Move to confirm the Board of Adjustment’s decision to deny Variance Case No.
VA15-004, which proposes reducing the required 20 foot front yard setback to 3 feet.
This denial is based on this Board’s review of the written materials and oral testimony
at the public hearing, and this Board’s interpretation of the findings made by the
Board of Adjustment.”

OTHER POSSIBLE MOTIONS

Should the Board not agree with Board of Adjustment’s denial of VA15-004, staff offers
the following possible motions:

1. Possible Motion to REVERSE the Board of Adjustment’s denial of the VVariance.

“Move to reverse the Board of Adjustment’s denial and approve Variance Case
Number VA15-004, subject to the conditions stated in Attachment G of this staff
report, based on the applicant’s proposal to reduce the required 20 foot front yard
setback to 3 feet for the construction of a new front entryway. This reversal is based
on this Board’s review of the written materials and oral testimony at the public
hearing, and this Board’s interpretation that all four required findings can be made in
accordance with Washoe County Development Code Section 110.804.25.”
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Possible Motion to MODIFY the Variance.

“Move to approve Variance Case Number VA15-004, subject to the conditions stated
in Attachment G, with modifications, based on this Board’s review of the written
materials and oral testimony at the public hearing and this Board’s interpretation of
the findings required to be made for such approval. (Please state the proposed
modifications that are being recommended).

Possible Motion to REMAND the Variance.

“Move to remand Variance Case No. VA15-004 for further proceedings consistent
with the hearing on the appeal before the Board of County Commission.”

Attachments:

XC.

A. Variance application VA15-004

B. July 17, 2015, Board of Adjustment staff report and attachments

C. August 4, 2015, Incline Village/Crystal Bay Citizen Advisory Board
Memorandum

Board of Adjustment staff PowerPoint presentation

August 6, 2015, Except from the draft minutes Board of Adjustment meeting
August 11, 2015, Board of Adjustment Action Order

Conditions of Approval

Appeal Application

IOMMmMO

Property Owner: Barry and Lori Nudelman, 557 Dale Drive, Incline Village NV
89451

Representatives: Wayne Ford, P.O. Box 4775, Incline Village NV 89540


































































































































































Washoe County Conditions of Approval

e The REGIONAL TRANSPORTATION COMMISSION (RTC) is directed and
governed by its own Board. Conditions recommended by the RTC may be
required, at the discretion of Washoe County.

FOLLOWING ARE CONDITIONS OF APPROVAL REQUIRED BY THE REVIEWING
AGENCIES. EACH CONDITION MUST BE MET TO THE SATISFACTION OF THE ISSUING
AGENCY.

Washoe County Planning and Development Division

1. The following conditions are requirements of the Planning and Development Division, which
shall be responsible for determining compliance with these conditions.

Contact Name — Eva M. Krause, 775.328.3796, ekrause@washoecounty.us

a. The applicant shall demonstrate substantial conformance to the plans approved as part
of this variance. Modification to the site plan may require amendment to and
reprocessing of the variance.

b. The applicant shall submit complete construction plans and building permits shall be
issued within two years from the date of approval by Washoe County. The applicant
shall complete construction within the time specified by the building permits. .

c. A copy of the Final Order stating conditional approval of this variance shall be attached
to all applications for administrative permits, including building permits, issued by
Washoe County.

d. Prior to issuance of a building permit, the applicant execute Hold Harmless Agreement
with the District Attorney’'s Office for the purposes of road maintenance and snhow
removal. The applicant shall submit a copy of the recorded document with the building
permit application.

*** End of Conditions ***

Variance Case No: VA15-004
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