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Dwayne Smith, P.E., Division Director, Engineering and Capital Projects,
Community S ervices Department, 328 -20 43, desmith@,washo ecounty.us

Approve a Big Ditch Use and Maintenance Agreement between Washoe
County and Big Ditch Company, retroactive to December 1,2015 and though
June 30, 2021; [approximate annual cost $3,579.60] for operation and
maintenance associated with stormwater conveyance into Big Ditch.
(Commission District 2.)

SUMMARY

The Community Services Department is seeking approval of a Use and Maintenance
Agreement with Big Ditch Company to include compensation for the County's share of the
annual maintenance as a result of utilizing portions of the irrigation ditch to convey
stormwater.

This agreement has been previously approved with the Lake Ditch Company and similar
agreements have been previously approved for Steamboat Canal and Last Chance Canal, all
recognizing the use of portions of the irrigation ditches used for the conveyance of
stormwater.

Washoe County Strategic Objective supported by this item: Safe, Secure and Healthy
Communities.

PREVIOUS ACTION

On May 28,2013, the Board of County Commissioners (Board) approved the Lake Ditch Use
and Maintenance Agreement.

On September 27,2011, the Board approved Use and Maintenance Agreements with
Steamboat Canal and Last Chance Canal.

On April 19,2005, the Board approved an Agreement with Steamboat Canal for Use and
Maintenance of the Steamboat Canal.

There has been no previous action by the Board regarding the Big Ditch.

AGENDA ITEM # :t.I7
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BACKGROTTND

Washoe County road rights-of-way convey drainage to four different irrigation ditches,
namely the Steamboat, Last Chance, Lake and Big Ditches, each operated by individual
private ditch (canal) companies. The drainage patterns are believed to have existed in this
fashion since the ditches were originally constructed to serve agricultural interests in the
Truckee Meadows. To our knowledge, no formal use or partnership agreements existed
between the County and the ditch (canal) companies prior to 2005 when the County entered
into an agreement with Steamboat Canal.

As a result of the budget crisis, Department of Public Works (DPW) began to question why
these agreements existed for two and not all of the companies as well as question the legal
principle of paying for the use of a drainage ditch. The resulting research with the assistance
of the department's Deputy DA caused the departrnent to conclude that the County has a
vested prescriptive easement and should not be paying for the right to drain runoff into
drainage features that have existed nearly as long as Washoe County and for which the
County has a prescriptive easement.

Placing a dollar value on the maintenance completed by the ditch companies that is associated
with stormwater in lieu of inigation water is difficult at best. The previous agreements called
for the County to pay for most maintenance costs associated with that portion of the ditch
within unincorporated Washoe County including all the insurance costs. Another complicating
factor is that the cost per linear foot varied considerably between the ditch companies even
though the physical characteristics of the ditches are very similar. After five years under this
system of cost allocation, the County and the ditch companies entered into negotiations to
reevaluate the cost share system and have come up with the principles outlined below and
contained in the proposed agreements.

PRINCIPLES OF AGREEMENT

In order to facilitate the development of fair and affordable agreements with all ditch
companies,in2}ll, the following principles of agreement were used:

1. All ditch companies should be treated the same.
2. Washoe County believes that it has a prescriptive right to use the ditches since they

have been receiving runoff from roadside ditches since nearly their inception. We also
believe that we have a duty to maintain a drainage easement that handles "County
drainage". However, we do not have a duty to maintain the ditches to a higher level of
service as may be required for irrigation delivery purposes.

3. Washoe County should enter into an agreement with the ditch companies to
compensate for an equitable portion of their maintenance expenses. This is based on
our belief that some of the maintenance performed by the ditch companies benefits the
County in that it helps perpetuate drainage flows originating from County assets.
Payment should be based on the linear footage of ditch measured from the most
upstream contribution of significant runoff from a County roadside ditch to the
downstream terminus of the ditch. As the ditches are physically similar and traverse
similar terrain, the percent of the cost per linear foot paid by County should be the
same for all four ditches.

4. The total amount of payment should be established based on the principle that the
County pays for the maintenance required to perpetuate drainage, while the ditch
company pays for the maintenance required to deliver irrigation water. Since those
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costs have not been nor can be practically segregated, the County offers to pay 40% of
the cost per linear foot based on cost records that have been presented to the County
for ditch maintenance the years 2006 to 2012. In the future, as these costs will be
better defined and categorized between the two functions performed by the ditches, a

cost per linear footage amount should be reviewed and updated accordingly. The
40160 proration is based on the premise that irrigation maintenance is significant in
and of itself due to heavy vegetation removal caused by making water available to
ditch side vegetation during the growing season and the exacting needs of the ditch
liners to remain "water tighf'. In addition, much of the drainage enters the ditches
from sources other than County right-of-way and therefore is not a County "duty" to
maintain.

5. Washoe County should work in partnership with the ditch companies to assure winter
performance during the runoff season and to facilitate hauling and disposal of debris
generated by the ditch companies during the spring ditch cleaning season. To
facilitate this, the County maintenance supervisor and ditch company operational staff
should meet twice yearly, once before and once after the irrigation season.

6. Washoe County should not be asked to pay for insurance separately since the ditch
companies would likely purchase insurance whether they handled "county drainage"
or not because of the large amounts of uncontrolled drainage that can enter the ditches
from natural (i.e. Non-County sources such as the intercepted creeks and drainages).
This cost is part of the justification to pay under 3 above and has been included in the
calculation of the proposed cost per linear foot.

7. Washoe County, working in conjunction with the individual ditch companies, should
develop an improvement plan. To the extent that the County can help implement the
plan, the County should get a credit for work performed by County resources against
the annual payment amount set forth in the proposed agreements. The "partnership"
should extend to developing emergency response plans in the event of high flows that
threaten to breach the ditch levees or banks.

PROPOSED COST SHARING

Washoe County's estimated cost share for annual maintenance is approximately $3,579.60.

Linear Feet Cost per Linear Foot Annual Cost 40olo proration Washoe Countv Share

11,775 X $0.76 : $8,949 x 40% : $3,579.60

LEGAL BACKGROUND

In20l3, in conjunction with the DA's Office, Washoe County re-evaluated our duty to
maintain these ditches and our rights to use them for County drainage. The following
summarizes that understanding :

1. If County drainage from a County road or other County facility causes erosion of or
deposition into the ditch, then we have a duty to correct that situation just as we would
for any other drainage easement that conveys runoff from a County asset.

2. The County is not responsible for degradation of the ditch caused by natural drainage
from private properties or from federal lands that abut the ditches for much of their
length.

3. These ditches were constructed many years ago and since their inception, they have
diverted natural drainage along their path. As some of that natural drainage became
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road drainage from County facilities as they were developed many years ago, the
County has prescriptive drainage easement rights to continue to use the ditch for that
purpose.

4. None of the ditch companies have a standing maintenance operation year around.
Therefore, the use of County staff to perform corrective maintenance during the non-
irrigation season is more responsive and effrcient when minor blockages or spillages
occur.

Staff estimates that most of the stormwater runoff entering the ditches is from natural
drainages coming off of federal lands and from private properties adjoining the ditch.

FISCAL IMPACT

The FYl6 budget for ditch maintenance agreements is $164,850, and did not take into account
this new agreement. Budget authority is located in the Engineering and Capitat Projects cost
center/account 105500-710200. The estimated cost for FYl6, including the Big Ditch Use and
Maintenance Agreement, is approximately $168,083. The difference between the estimated
and the approved budget is approximately $3,233 will be made up through savings in other
CSD services and supplies line items for the current fiscal year

RECOMMENDATION

It is recommended that the Board of County Commissioners approve a Big Ditch Use and
Maintenance Agreement between Washoe County and Big Ditch Company, retroactive to
December 1,2015 andthroughJune30,202l; [approximateannualcost$3,579.60] for
operation and maintenance associated with stormwater conveyance into Big Ditch.

POSSIBLE MOTION
Should the Board agree with staff s recoflrmendation, a possible motion would be: "Move to
approve a Big Ditch Use and Maintenance Agreement between Washoe County and Big Ditch
Company, retroactive to December 1, 2015 and through June 30,2021;' [approximate annual
cost $3,579.60] for operation and maintenance associated with stormwater conveyance into
Big Ditch."



BIG DITCH USE AND MAINTENANCE AGREEMENT

THIS AGREEMENT ("Agreement") regarding the use and maintenance of the Big Ditch
is dated for identification purposes December 1,2015 ("the Effective Date"), by and between
WASHOE COUNTY, a political subdivision of the State of Nevada ("epuly"), and the BIG
DITCH COMPANY, a non-profit corporation ("Bie Ditch Company',).

Recitals

WHEREAS, the parties understand that Big Ditch Company operates a ditch system
approximately 2.76 miles in length through Washoe County and includes the channel of the
ditch, ditch banks, bank slopes, and adjacent access roads or trails, generally located in the area

shown on Exhibit A.

WHEREAS, Big Ditch Company represents that Big Ditch is located within the rights of
way and easements owned by Big Ditch Company, the location of which has been established by
prescription and/or dedication pursuant to both Nevada Statute and the U.S. Code and/or through
subsequent agreements, for the purpose of constructing, operating, repairing and maintaining the
Big Ditch;

WHEREAS, the typical period of use and operation of the Big Ditch by Big Ditch
Company for irrigation purposes is from April l't through November ltt 1"the Irrigation
Season");

WHEREAS, Big Ditch Company denies any responsibility for and denies it actively
engages in any stormwater conveyance within the County;

WHEREAS, County represents that, as a political subdivision of the State of Nevada, it
has a duty to protect the public welfare and to preserve the lives and property of the people of the
State of Nevada and the County of Washoe by the coordination of available resources for the

mitigation of, preparation for, response to or recovery from emergencies or disasters;

WHEREAS, the County represents that in accordance with and for the purposes stated

within Nevada Revised Statutes Chapter 414 entitled, "Emergency Management," the County
has adopted an Emergency Management Program contained at Washoe County Code sections

65.300 through 65.355 the stated purpose of which is to prepare for and to carry out any activity
for the safety, welfare and protection of the people and property within Washoe County in a

disaster, including but not limited to flood events;

WHEREAS, the County has for many years used the Big Ditch with Big Ditch
Company's consent to manage and convey stormwater, and in certain locations, conveys

stormwater directly into the Big Ditch through storm drain connections or other improvements
which accelerate stormwater fl ows ("Stonnwater Improvements") ;



WHEREAS, The County acknowledges that it receives a benefit from its use of the Big
Ditch for the management and conveyance of stormwater and as an available resource for the
mitigation of preparation for, response to or recovery from emergencies or disasters;

WHEREAS, County now asserts it holds an independent easement right to convey
stormwater in the Big Ditch which Big Ditch Company has no legal right to deny, which
assertion Big Ditch Company denies and disputes ("EaSement_Disputg,,);

WHEREAS, notwithstanding and without waiving their respective claims, rights and
defenses with regard to the Easement Dispute, the Parties agree that as a temporary
accommodation only and not as resolution of the Easement Dispute, the County may and will
continue to utilize the Big Ditch for stormwater conveyance and emergency management on the
terms and conditions as set forth herein;

WHEREAS, the above and foregoing recitals and preambles are incorporated herein by
reference as though fully set forth at length and shall be interpreted in conjunction with this
Agreement's operative provisions.

NOW, THEREFORE, in light of the recitals and in consideration of the good faith
promises by and between the parties set forth herein, it is understood as follows:

1. USE OF BIG DITCH

1.1 Use of Bis Ditch. Subject to and conditional on the terms set forth in this
Agreement, Big Ditch Company grants County (i) a nonexclusive right to convey stormwater
into the Big Ditch through existing Stormwater Improvements located within the current
jurisdictional limits of the County, as such Stormwater Improvements and jurisdictional limits
exist on the Effective Date of this Agreement; (ii) the right to enter over, upon and across any
property owned, operated or controlled by Big Ditch Company within the Big Ditch in
connection with the County's use of the Big Ditch channel or the operation, repair or
maintenance of the Stormwater Improvements, as contemplated by this Agreement; and (iii) the
right to use, occupy, operate, repair or maintain the Stormwater Improvements for the purpose
permitted in this Agreement, provided County's use, occupancy, operation, repair or
maintenance of the Stormwater Improvements and./or Big Ditch does not impair, impede or in
any manner disrupt any use of the Big Ditch property by Big Ditch Company, including without
limitation, the delivery of irrigation water through the Big Ditch (such rights collectively referred
to as the ("License"). For purposes of this Agreement, "stormwater" shall mean surface water
runoff caused by a naturally occurring precipitation event or which may be accumulated and
collected by the County and diverted to flow eventually into the Big Ditch through Stormwater
Improvements.

1.2 Duration of Agreement. The term of this Agreement shall commence on
the Effective Date and automatically terminate on June 30,2021, unless terminated sooner as
otherwise provided herein. This Agreement shall automatically be renewed for up to two (2)
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terms of five (5) years each, unless either party provides the other with written notice of non-
renewal at least ninety (90) days prior to the expiration of the then applicable term.

1.3 Reservations and Prior Rights

1.3.1 Except as provided in Section 2.7, the Agreement shall not permit
the County to use the Big Ditch or any of Big Ditch Company's property so as to impair, impede
or in any manner disrupt any use of the Big Ditch or Big Ditch Company's property by Big Ditch
Company including without limitation, the delivery of inigation water through the Big Ditch.

1.3.2 Big Ditch Company reserves the right to construct, maintain and
operate new and existing facilities upon, over, across or under the Big Ditch, and to grant other
such rights.

1.4 Offseason Use. County acknowledges and agrees Big Ditch Company
does not employ a ditch tender other than during the Irrigation Season and Big Ditch Company
shall not be responsible for maintenance for Stormwater purposes. County, outside of Irrigation
Season (the "Offseason"), will maintain the Big Ditch as it determines necessary or appropriate
for Stormwater transportation; provided County shall not perform any significant repairs or
modifications to the Big Ditch without Big Ditch Company's prior consent unless an emergency
situation exists (as described in Section2.T) and Big Ditch Company is nonresponsive to County
request for consent.

2. COUNTY DUTIES AND RESPONSIBILITIES

2.1 Payment to Big Ditch Company. Beginning March l, 2016 and
continuing on March l't of each year thereafter during the term of this Agreement, County shall
reimburse Big Ditch Company in arears for a prorata share of the costs associated with the
repair, maintenance and operation of the Big Ditch (the "Annual Fee"). The County's prorata
share shall be calculated by: i) calculating the actual costs of repairing, maintaining and
operating the entire Big Ditch (14,572 linear feet) during the calendar year immediately
preceding the Annual Fee assessment date ("O&M Costs"), *d expressing such on a per linear
foot basis; ii) multiplying the per linear foot cost by forty percent (40%) and multiplying that
dollar amount by that portion (in linear feet) of the Big Ditch located within the County
jurisdictional boundaries from the most upstream Stormwater Improvement to the terminus of
the canal. The initial linear distance in the County on the Effective Date is 11,775 feet. For
pu{poses of the per linear foot calculation, the O&M Costs shall specifically exclude costs of
health insurance maintained for the officers of Big Ditch Company and capital improvements
related solely to irrigation, but shall include without limitation costs of liability insurance and

mutually beneficial capital improvements. County shall pay Big Ditch Company the Annual Fee

no later than thirty (30) days after receipt of invoice from Big Ditch Company.

2.11 Fundine Out Clause. Pursuant to NRS 244.320, in the event the

County fails to appropriate budget funds specifically for the purpose of ditch maintenance as

Big Ditch Use and Maintenanceffifl.rr;



provided herein in any subsequent fiscal year after the effective date of the Agreement, Big Ditch
Company hereby agrees to cancel this Agreement and hold County harmless from any penalty,
charge or sanction arising solely from the failure to appropriate funds. County agrees to provide
written notice to Big Ditch Company of this eventuality, should it occur.

2.2 Care and Use of the Big Ditch. The County shall use reasonable care and
caution against damage or destruction to the Big Ditch and any property of the Big Ditch
Company. County shall not use or permit the use of the Big Ditch or Stormwater Improvements
for any unlawful purpose.

2.3 Compliance with Laws. County shall comply with all governmental laws,
ordinances, rules, regulations and orders relating to the County's use of the Big Ditch and this
Agreement.

2.4 Hazardous Materials. Substances and Wastes. In no event shall County (i)
release, discharge or dispose of, or knowingly permit the release, discharge or disposal of, any
Hazardous Substances into the Big Ditch, (ii) bring or store or permit any person to bring or store
any hazwdous wastes as defined in the Resource Conservation and Recovery Act,42 U.S.C 6901
et seq. ("RCRA"; onto or within the Big Ditch. Without limitation of the provision of Section 3
of this Agreement, County shall be responsible for all damages, losses, costs, expenses, claims,
fines and penalties related in any manner to any Hazardous Substance released, discharged or
disposed of into or on the Big Ditch which is/are caused by County's negligent acts or omissions,
including, without limitation, the cost and expense of clean-up, restoration, containment,
remediation, decontamination, removal, investigation, monitoring, closure or post-closure.
County does not intended to waive any constitutional or statutory immunity it has under laws, to
the extent applicable, and the County shall not be responsible for damages, losses, costs,
expenses, claims, fines, and penalties related to any Hazardous Substance released or discharged
into the Big Ditch by other individuals or entities. For purposes of this Section 2.4, the term
"Hazardous Substance" shall mean (i) those substances included within the definitions of
"hazardous substance", "pollutant", "contaminant", or "hazardous waste',, in the Comprehensive
Environmental Response, Compensation and Liability Act of 1980, 42 U.S.C. $$ 9601, et. seq.,
as amended or in RCRA, the regulations promulgated pursuant to either such Act, or state laws
and regulations similar to or promulgated pursuant to either Act, (ii) any material, waste or
substance which is (A) petroleum, (B) asbestos, (C) flammable or explosive, or (D) radioactive;
and (iii) such other substances, materials and wastes which are or become regulated or classified
as hazardous or toxic under any existing or future federal, state or local law.

2.5 Maintenance of Stormwater Improvements. During the term of this
Agreement, County will continue to maintain, repair and replace the Stormwater Improvements,
but shall not perform any significant repairs or modifications to the Big Ditch without consulting
with and without the prior consent of Big Ditch Company.

Big Ditch Use and Maintenance Agreement
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2.6 Permits and Approvals. County shall be solely responsible for obtaining
and maintaining in good standing any applicable permits or approvals of any governmental entity
required necessary for County's conveyance of stormwater or use or maintenance of the Big
Ditch. Should County fail to comply with this Section 2.6 and fail to cure such default within
thirty (30) days notice from Big Ditch Company, Big Ditch Company may immediately
terminate this Agreement.

2.7 No Interference. Except (i) during the Offseason where an emergency
situation exists, as the term of emergency is currently defined in Washoe County Code
65.300(4), or (ii) during the Irrigation Season where County has declared a state of emergency
pursuant to Washoe County Code 65.320, County agrees Big Ditch Company's use of the canal

for irrigation operations shall at all times have priority over County's use of the canal for
stormwater conveyance. County will not permit its use of the canal to unreasonably interfere
with the lawful uses of the canal by Big Ditch Company. County will not directly or indirectly
use, occupy, operate, repair, improve or maintain the Big Ditch in any manner that impairs,
impedes, delays, disrupts, diminishes, curtails or otherwise adversely affects the Big Ditch
Company's use of the Big Ditch nor shall County engage in or permit any activity to occur or
continue within the Big Ditch Company's Property which in the reasonable judgement of Big
Ditch Company threatens or is inconsistent with Big Ditch Company's lawful use of the Big
Ditch.

3, BIG DITCH DISCLAIMERS.

3.1 As-Is. County acknowledges that it has been given a full opportunity to
inspect and investigate every aspect of the Big Ditch Company's Property and for the purpose of
the County's use accepts the property condition of the Big Ditch Property in all respects. County
specifically acknowledges and agrees that the Big Ditch Company's Property is provided on an

"AS IS" basis and in the condition as of the date of this Agreement. County acknowledges that
Big Ditch Company makes no representations or warranties, expressed or implied, concerning
the title to the real property constituting the Big Ditch Company's Property, or scope, size or
duration of such Big Ditch Company's Property.

3.2 Suitabilitv. County understands and acknowledges that Big Ditch
Company makes no representation or warranty, implied or expressed, as to the suitability or
qualrty of the Big Ditch Company's Property or any materials, improvements, or facilities used

in connection therewith, nor as to the legality, propriety or other matters related to the County's
use of the Big Ditch Company Property, for any expressed purpose whatsoever. COUNTY
SPECIFICALLY ACKNOWLEDGES THAT COUNTY IS NOT RELYING ON ANY
REPRESENTATIONS OR WARRANTIES OF ANY KIND WHATSOEVER, EXPRESSED

OR IMPLIED, FROM BIG DITCH COMPANY OR ITS AGENTS AS TO ANY MATTERS
CONCERNING THE CONDITION, CAPACITY OR SUITABILITY OF THE BIG DITCH
COMPANY PROPERTY FOR ANY PURPOSE, INCLUDING SPECIFICALLY COUNTY'S

Big Ditch Use and Maintenance Agreement
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INTENDED PURPOSES, AND EXPRESSLY DENIES MAKING ANY SUCH
REPRESENTATIONS.

4. INDEMNIFICATION AND RELEASE

Subject to Chapter 4l of the NRS, County hereby releases, and shall indemniff,
defend and holds harmless Big Ditch Company and its officers, directors, employees,
representatives, agents and shareholders ("Indemnified Parties") from and against any and all
suits, losses, claim, liabilities, actions, causes of action, legal or administrative proceedings,
fines, penalties, damages to persons or property, costs and expenses (including reasonable
attorneys' fees and court costs) (collectively, "Loss"), made against or incurred by Big Ditch
Company resulting from :

(i) any act or omission of County, its employees, officers, agents, contractors
or representatives related to or affecting the use, operation or maintenance of the Big Ditch or the
Stormwater Improvements ;

(ii) County's breach of this Agreement;

(iii) the stormwater and the Stormwater Improvements;

(iv) the rights granted under this Agreement and County's use of the Big
Ditch;

(v) any point source pollution, water quatity issues or other condition of any
federal, state or local law, ordinance, rule or regulation related or attributable to the stormwater
conveyed through a Stormwater Improvement caused by County; or

(vi) any failure of the Stormwater Improvements, or any unplanned
impairment or intemrption in the delivery of irrigation water caused by County or a failure in the
Stormwater Improvements, excluding there from claims arising from physical damage to the
Stormwater Improvements directly cause by the negligent or willful misconduct of Big Ditch
Company.

No provision of this Agreement with respect to insurance shall limit the extent of
the release and indemnity provisions of this Section 4; however, County agrees its right to assert
NRS Chapter 4l liability limitations against Big Ditch Company shall be limited in all respects
to only those claims against County in excess of available insurance coverage. The County's
obligations under this Section 4 shall not apply to the extent any such claims are caused by the
negligent or willful acts of Big Ditch Company including, but not limited to, delivery of
irrigation water, accidents or intentional acts with respect to equipment, vehicles or any
apparatus used by Big Ditch Company, its directors, officers, agents or employees in the
operations of Big Ditch Company.

Big Ditch Use and Maintenance Agreement
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5. COUNTY REPRESENTATIONS AND WARRANTIES. County represents and
warrants to Big Ditch Company at the time of execution and continuing while this Agreement is
effective:

5-l County shall not impair or interfere with the delivery of water or use of
Big Ditch by Big Ditch Company; and

5.2 County shall comply with all applicable laws, rules and regulations with
respect to the conveyance of stormwater though the Big Ditch and with respect to the County's
use of the Big Ditch for the mitigation of, preparation for, response to or recovery from
emergencies or disasters; and

5.3 County shall be solely responsible for obtaining and maintaining in good
standing any applicable permits or approvals of any govemmental entity required of County
related to the transportation of the stormwater and County's use of the Big Ditch.

6. DELIVERY OF IRRIGATION WATER. The Parties understand that this
Agreement does not obligate Big Ditch Company to provide or deliver any water to County, and
any irrigation delivery shall be made in accordance with Big Ditch Company's irrigation service
terms and conditions.

7. ADDITIONAL STORMWATER IMPROVEMENTS. Any additional or new
Stormwater Improvements intended to be made or used to dispose stormwater into the Big Ditch
by the County or approved by the County after Effective Date of this Agreement may only be
authorized and shall only enjoy rights under this Agreement after submittal to and with the
written approval of Big Ditch Company, in its sole discretion. Any additional or new
Stormwater Improvements approved by Big Ditch Company shall be incorporated into the terms
of this Agreement.

8. MISCELLANEOUS.

8.1 Modification. This Agreement may be modified or amended only in
writing with the mutual consent of both parties.

8.2 No Third Party Beneficiar.v. This Agreement is intended only to benefit
the parties hereto, their successors and assigns, and does not create any rights, benefits or causes

of action for any other person, entity or member of the general public.

8.3 No Severability. The parties acknowledge and agree that the terms and
conditions of this Agreement represent, in the aggregate, the understanding of the parties
regarding the use and maintenance of the Big Ditch by County and should any provision in this
Agreement be declared invalid or unenforceable this Agreement shall terminate in its entirety.

8.4 Choice of Law. This Agreement shall be construed under the laws of the
State ofNevada.

Big Ditch Use and Maintenance Agreement
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8.5 Entire Aqreement. This Agreement constitutes the entire understanding
and agreement of the parties with respect to the subject matter hereof and supersedes and
replaces any and all prior understandings and agreements, if any there may be, whether verbal or
in writing, with respect to the subject matter hereof.

8.6 Notices. All notices, demands or other communications required or
permitted to be given in connection with this Agreement shall be in writing and shall be deemed
delivered when personally delivered to a party (by personal delivery to an officer or authorized
representative) or, if mailed, three (3) business days after deposit in the United States mail,
postage prepaid, certified or registered mail, addressed to the parties as follows:

Ifto County: David M. Solaro, Arch, P.8.,
Director of Community Services
Washoe County
1001 E. 9th Street (if by personal service)
P.O. Box 11130 (if by mail)
Reno, NV 89520

If to Big Ditch Company: Ryan Ramsdell, president

Big Ditch Company
P.O. Box 18752 (if by mail)
Reno, NV 89511

Any party may change its contact or address for notice by written notice given in
accordance with the foregoing provision.

8.7 Executed Originals. This Agreement may be executed with three (3)
originals.

8.8 Due Authoritv. The parties hereto represent and wa:rant that the person

executing this Agreement on behalf of each party has fuII power and authority to enter into this

Agreement and that the parties are authorizedby law to perform the services set forth herein.

8.9 Easement Dispute. The parties acknowledge there presently exists an

Easement Dispute as stated above as to the parties' respective rights and interests in and to the

use of the Big Ditch. The parties agree that no claim of right or defense of either party in

existence on the effective date of this Agreement is waived by entering this Agreement or will be

waived due to the passage of time. The parties further agree that neither party may point to the

fact of this Agreement or the legal significance of any of the language of this Agreement as

evidence of either a claim or right or defense relevant to the Easement Dispute.

Big Ditch Use and Maintenance Agreement
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IN WITNESS WHEREOF, the parties have caused this Agreement to be executed on the

date and year stated below.

BIG DITCH COMPANY WASHOE COUNTY

By By
Ryan Ramsdell, President
Big Ditch Company

Chair,
Washoe County Commission

Attest:

Washoe County Clerk
STATE OFNEVADA )

) ss.

couNTY oF WASHOE )

On this day of 20_before me a Notary Public in and for
the County of Washoe, State of Nevada, personally appeared Ryan Ramsdell proven to me to be
the President of the Big Ditch Company, who executed the foregoing instrument and who
acknowledged to me that he executed the same freely and voluntarily for the uses and purposes
therein mentioned.

Notary Public

Big Ditch Use and Maintenance Agreement
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